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I. INTRODUCTION
The Sixth Amendment says that any person facing criminal charges has the right to
assistance of counsel at their defense.1 Despite this, it was not until Powell v. Alabama in 1932,
that the United States Supreme Court stated the right to counsel applied in capital cases. In the
Court’s ruling, they also acknowledged the importance of a fair trial and the need for competent
counsel in order to have a fair trial.2 In the landmark case of Gideon v. Wainwright, the Supreme
Court established that the Sixth Amendment right to counsel extended to indigent defendants in
felony cases.3 Gideon was the first major step toward the fulfillment of the Sixth Amendment
right to counsel, as the Sixth Amendment now applied to all defendants charged with a felony,
rather than only capital cases.

See Stephen G. Gilles, “Effective Assistance of Counsel: The Sixth Amendment and the Fair Trial
Guaranteed,” University of Chicago Law Review 50 (1984): 1385.
2
See Id. at 1410.
3
See Gideon v. Wainwright, 372 US 335, 342 (1963).
1
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In the years following Gideon, the Supreme Court continued to expand the Sixth
Amendment right to counsel through various court decisions. Many people do not realize that the
right to counsel and the right to effective assistance of counsel are two separate legal questions.
The Sixth Amendment does not state a right to competent or effective counsel, it only says right
to counsel. The Court realized that in order to ensure a fair trial, the right to counsel must be the
right to effective assistance of counsel.4 Even then, it wasn’t until Strickland v. Washington that
the Court examined and set out what constituted effective assistance of counsel.5 Strickland
established a two-part test, which is used in any ineffective assistance of counsel claims. Since
Strickland, the Court has fine-tuned this test and what is needed to fulfill it.
After Strickland was established, most states used the two-part test for ineffective
assistance of counsel claims. Wyoming was one of the many who did use it shortly after the
ruling and still uses this test today. In New York, they handle effective assistance of counsel
cases a little differently though. “Meaningful representation” as established in People v. Baldi
has been the standard in New York since 1981 and is still the standard today.6 By assessing the
the evolution of Wyoming and New York’s decisions on effective assistance of counsel cases, as
well as a comparison between Wyoming’s use of the Strickland standard and New York’s use of
their Baldi standard, it is clear that many problems arise with the Strickland standard. New
York’s lower standard of meaningful representation, in turn, fills many holes Strickland has.
New York’s standard is not only more achievable, but truly fulfills the intended purposes of the
Sixth Amendment right to counsel, and therefore is the better standard.

4

See Mcmann v Richardson, 397 US 759, 760 (1970).
See Strickland v. Washington, 466 US 668, 686 (1984).
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II. U.S. SUPREME COURT RULINGS ON INEFFECTIVE ASSISTANCE OF COUNSEL
In Strickland v. Washington the court acknowledged that counsel must not simply be
present alongside the defendant. They must have a crucial and active role in order to have a fair
trial.7 In terms of establishing ineffective assistance of counsel, the Court said that the
ineffectiveness needed to be so substantial as to diminish the adversarial process, therefore
resulting in an unjust outcome.8 The nature of the adversarial system requires effective
assistance, which is why a lack there of could skew the fairness of the outcome. As a result, a
two-part standard was established. The first part of the test is deficiency, where the defendant
must show that counsel’s performance was deficient.9 The second part requires the defendant to
show that counsel’s deficient performance prejudiced the defense.10 Prejudice requires for the
defendant to show, “that counsel’s errors were so serious as to deprive the defendant of a fair
trial, whose result is reliable.”11
Two years after Strickland, in the case of Nix v. Whiteside, the Court stated that when
assessing ineffective assistance of counsel claims the assessment must be on if the attorney’s
conduct was reasonably effective.12 Counsel has a large amount of discretion in their decisions
that still falls under reasonably professional assistance.13 The Court stated that the decisions
counsel makes at the time must be reasonable and that counsel’s actions must not be looked at in
hindsight, but assessed from the attorney’s situation at the time.14 In Lockhart v. Fretwell the
Court reiterated reasons for establishing the two-part test, saying that deficient assistance of
7

See Strickland v. Washington, 466 US 668, 685-686 (1984).
See Id. at 686.
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counsel results in unfairness, which violates the Sixth Amendment right to counsel.15 The Court
stated that under Strickland, the defendant is required to show that the error(s) made by counsel
must be so serious that it deprived the defendant to their right to a fair trial.16 Here, the Court is
stated that the burden to show ineffective assistance falls directly on the defendant or appellant.
In Glover v. United States, the Court’s past focus on the outcome shifted slightly. The
Court said that a defendant’s sentence may increase due to counsel’s failed performance, but
because of the determinate sentencing guidelines, such a change in outcome cannot, “serve as a
bar to a showing of prejudice.”17 The Court emphasized that any amount of actual jail time has
Sixth Amendment significance, referring to the decision in Argersinger v. Hamlin.18 A certain
standard or length of a sentence is irrelevant. The fact that the increase may have been anywhere
between 6 and 21 months in this case, should not be the focus. Therefore, an increased sentence
cannot serve as the line to showing prejudice, so it is important to note when, or if, a certain
sentencing length increase came from deficient performance by counsel or error by counsel, the
prejudice prong to the Strickland test is fulfilled.19
In Yarborough v. Gentry the Court acknowledged the wide array of decisions an attorney
could make, saying it is up to counsel’s discretion on how to best represent their client.20 Tactical
decisions are crucial and made often in closing arguments and because of this reviewing an
attorney’s decisions in their closing remarks must be “highly deferential.”21 If counsel’s actions
were tactical at the time, but later seen to have failed, a defendant cannot argue this as ineffective
assistance of counsel. With that, the Court said that reasonable competence is the standard
15
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guaranteed by the Sixth Amendment. Advocacy without any mistakes is not the standard
guaranteed, especially when these actions are judged in hindsight.22
In Missouri v Frye, the Court’s ruled that the Sixth Amendment right to counsel extends
to plea offers in consideration, plea offers that lapse, or pleas offers that are rejected.23 The Court
further explained stating that in today’s criminal justice system, plea bargains are critical stages
in the criminal justice process. In turn, effective assistance of counsel is needed during all plea
bargain negotiations.24 The Court held that defense counsel, “has the duty to communicate
formal offers from the prosecution to accept plea on terms and conditions that may be favorable
to the accused.”25 In cases such as these, rather than examining the outcome of proceeding to
trial, examination into whether the defendant would have accepted the plea offer if they had
received effective assistance to counsel is required.26 Missouri stands as the most recent case
where the Supreme Court further defined the right to effective assistance of counsel.

III. MOVING AWAY FROM STRICKLAND: NEW YORK’S INEFFECTIVE ASSISTANCE OF COUNSEL
REQUIREMENTS
The State of New York is one of three states to create their own standard for ineffective
assistance of counsel claims.27 Prior to the US Supreme Court decision in Strickland, New York
was advanced in their attempts to protect an individual’s Sixth Amendment right, as they had
established effective assistance of counsel requirements before the Strickland standard was
22

Id. at 8.
See Missouri v. Frye, 566 US 134, 138 (2012).
24
See Id. 143-144.
25
Id. at 145.
26
See Id. at 146-147.
27
See Kellsie J. Nienhuser, “Prejudiced by the Prejudice Prong: Proposing a New Standard for Ineffective
Assistance of Counsel in Wyoming after Osborne v. State, 2012 WY 123, 285 P.3d 248,” Wyoming Law
Review 14, no. 1 (2014): 170-172.
23
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assessed by the Supreme Court.28 After Strickland was decided in 1984, New York had already
fine-tuned their standard of meaningful representation and even after 1984 they chose to
continue to use the Baldi standard.29 Since Baldi, the courts in New York have adjusted and
improved the standard through various court decisions throughout the years.
A. New York Case History
The state of New York first established requirements for ineffective assistance of counsel
in the 1960 case of People v. Tomaselli.30 This was 24 years before the Supreme Court
established the Strickland two-part test. Because there was no precedent on effective assistance
of counsel, New York established a rule they believed fulfilled the Sixth Amendment right to
counsel. In Tomaselli, the Court of Appeals of New York established that a defendant received
ineffective assistance when counsel’s performance resulted in a “mockery of justice” or made the
“trial a farce.”31 In this case, the court in New York essentially decided that a defendant has been
given ineffective assistance of counsel when such aid resulted in the disruption of the adversarial
process within the US criminal justice system. Such injustice requires the court to correct it in
order to fully fulfill the Sixth Amendment.32
Tomaselli was the first case the state of New York assessed in terms of ineffective
assistance of counsel. The “mockery of justice” requirement continued to act as the standard
until People v. Baldi, three years prior to the Strickland decision. In Baldi, the court did away
with the Tomaselli standard, and established a new standard. This standard continues to act as the
requirement for ineffective assistance of counsel in New York today.33 The Court of Appeals of

28

See People v. Tomaselli, 7 N.Y.2d 350 (1960).
See People v. Baldi, 54 N.Y.2d 137 (1981).
30
See People v. Tomaselli, 7 N.Y.2d 350 (1960).
31
See Id. at 353.
32
See Id. at 355.
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New York emphasized the importance of a fair trial, letting this act as their benchmark for their
reasoning. The court also noted that assessing ineffective assistance of counsel claims requires
the assessment of, “unique circumstances of each representation.”34
In the concluding remarks of Baldi, the Court of Appeals held that counsel has fulfilled
their duty of effective assistance if they provided “meaningful representation.”35 The court stated
that this would act as the new standard for ineffective assistance of counsel. They further
explained meaningful representation, saying that meaningful representation will be assessed only
after viewing the case, the law, the evidence, and particular circumstances, specifically at the
time of representation.36 Any explanation of what meaningful representation constituted
specifically was not discussed. The only emphasis the court stated was in discussion of tactical
decisions, in which these decisions could not be held as ineffective assistance of counsel.37
Though perhaps this was intentional, it is clear that this standard sat relatively low on the
defendant requirements to show ineffective assistance of counsel.
The New Court of Appeals defined meaningful representation a bit more in People v.
Flores.38 In this case, the defendant was arguing he received ineffective assistance of counsel,
and though Strickland had been long decided at the federal level, the court in New York chose to
cite Baldi as their reasoning in their decision.39 No mention of Strickland was given. In turn, the
court pointed out (in more detail) the relationship between meaningful representation and tactical
decisions by defense counsel.40 The court said that tactics resulting in a loss at trial should not be
confused with true ineffective assistance of counsel. Tactics made by counsel are a right that
34

Id. at 146.
Id. at 147.
36
Id.
37
Id.
38
See People v. Flores, 84 N.Y.2d 184 (1994).
39
See Id. at 186.
40
See Id. at 187.
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attorneys have; it would be unfair to judge such tactics in hindsight.41 Though no true definition
of what constitutes meaningful representation was given, further explanation of tactical decisions
and effectiveness was a step forward for the New York ineffective assistance standard, as
established in Baldi.
In the case of People v. Benevento, the court acknowledged the Strickland standard, but
also justified why the state of New York chose to continue to use the Baldi ruling.42 Further
definition of meaningful representation was given as well. The court stated that it does not equate
meaningful representation to perfect representation.43 The court discussed the importance of a
fair trial, stating that this is the reason they kept the “flexible” Baldi standard.44 Reference to
Strickland was given, but followed by more discussion of, “fairness of the process as a whole,
rather than its particular impact on the outcome of the case.”45 In fact, the court stated why they
did not adopt the Strickland standard, saying that the question if the result of the trial would have
been different but for counsel’s errors, “is relevant, but not dispositive under the state
constitution.”46 Here, the court seemed to justify their stance, turning away from the prejudice
prong, where the “but for counsel’s errors” test consists of the core to the second part of the twopart test as ruled in Strickland.47
The state of New York continued to uphold the Baldi standard into the 2000s. In People
v. Stutlz, the court reiterated their focus on the fairness of criminal proceedings as a whole.48 The
court acknowledged Strickland from time-to-time. In addition they emphasized why they chose

41

See Id. at 188.
See People v. Benevento, 91 N.Y.2d 708 (1998).
43
See Id. at 712.
44
See Id. at 711-712.
45
Id. at 714.
46
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47
See Strickland v. Washington, 466 US 668, 687 (1984).
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to follow the Baldi standard. In reference to the Strickland standard the court said, “they have
never applied it with such stringency as to require a defendant to show that, but for counsel’s
ineffectiveness, the outcome would probably have been different.”49 Essentially, meaningful
representation and showing prejudice are connected, but showing prejudice is not an element that
is needed in order to show lack of meaningful representation.50 It is evident that the court further
differentiated their ineffective assistance requirements versus the federal requirements, implying
that the bar in the Strickland standard was set too high for them.
In Henry v. Poole, the Second Circuit of the States Court of Appeals assessed the
relationship between the federal Strickland standard and the New York standard for ineffective
assistance of counsel. They court said that states are allowed to have separate ineffective
assistance of counsel standards so long as they are not contrary to the federal standard.51 The
court assessed the New York application of the Baldi standard, which again, focuses on the
fairness of the process altogether, rather than if the outcome of the case was due to the
ineffective assistance of counsel.52 This standard, as told by the court, is not diametrically
different from, opposed to, or inconsistent with the Strickland standard.53 In other words, if the
standard were to be higher than the federal standard or if it were completely apart from it, the
New York standard would not be ok. Therefore, the court found that the New York ineffective
assistance of counsel standard was not at all “contrary to” the Strickland standard and the
standard could be used.

49

Id. at 283.
See Id. at 283.
51
See Henry v. Poole, 409 F.3d 48, 69 (2005).
52
See Id. at 69.
53
See Id. at 70.
50
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The Court of Appeals of New York acknowledged Strickland once again in People v.
Caban.54 The court applied the Baldi requirement, but acknowledged the prejudice prong of the
Strickland test. The Strickland standard is much higher, and in turn the court stated that the New
York standard, “…offers greater protection than under the federal test.”55 By saying this, the
court implied that the defendant has a much higher standard of proof, in terms of ineffective
assistance at the federal level, and because of this the defendant has less protection. The court
went on to distinguish themselves from the federal standard by establishing that a single error
may qualify as ineffective assistance, a standard much lower than that of the federal level.56 The
court still did not ignore the importance of showing prejudice; yet they refused to regard this as
being crucial in weighing meaningful representation.
In 2015, the New York Supreme Court fully explained the ineffective assistance
requirements in the case of People v. Irizarry.57 Under the New York standard, the defendant
only has to establish that meaningful representation was lacking, as the concern is with overall
fairness of the proceedings and viewed in totality. In addition, the court did state once again that
meaningful representation is not to be confused with perfect representation or tactical
decisions.58 Whether or not the outcome of the case would have been different as a result of the
counsel’s deficient performance is irrelevant.59 Because of this, the court believed the New York
standard is more favorable to defendants, as the Strickland standard is “highly demanding and
hard to fulfill.60 They explained that in many instances defendants lack the ability to prove the

54

See People v. Caban, 5 N.Y.3d 143 (2005).
Id. at 156.
56
See Id. at 151.
57
See People v. Irizarry, 49 Misc.3d 1213(A) (2015).
58
See Id. at 11.
59
Id.
60
Id. at 10,12.
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prejudice prong of Strickland, yet still received deficient assistance of counsel.61 Consequently,
this is the reasoning used when the court justified they continued use of the Baldi standard.

IV. ADOPTING STRICKLAND: WYOMING’S INEFFECTIVE ASSISTANCE OF COUNSEL REQUIREMENTS
Wyoming is one of the many states to adopt the federal standard for ineffective assistance
of counsel, as decided in Strickland.62 A case history gives a good understanding of when, how,
and why the state of Wyoming chose to adopt the federal standard, in contrast to the state of New
York’s decisions to adopt their own standard at the state level. Throughout the years, Wyoming
has evolved their standard for ineffective assistance of counsel claims. However, instead of
moving away from Strickland like New York did, Wyoming continues to uphold Strickland in a
strict manner, using exact Supreme Court rhetoric when ruling on ineffective assistance claims.
A. Wyoming Case History
In Munden v. State, one year after Strickland, the court in Wyoming did not directly
adopt the federal standard for ineffective assistance of counsel, but they did use reasoning from
Strickland in their ruling. 63 The court said that the standard they used to determine ineffective
assistance of counsel is, “one of reasonableness.”64 The court used the standard of
reasonableness to determine if assistance was considered competent in that particular situation.65
Additionally, they also used the federal benchmark, citing both the first prong of deficient

61

See Id. at 16.
See Strickland v. Washington, 466 US 668, 686 (1984).
63
See Munden v. State, 698 P.2d 621 (1985).
64
Id. at 623.
65
Id.
62
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performance and the second of prejudice to the outcome as stated in Strickland. However, it was
not the main reasoning used in their decision.66
The state of Wyoming officially adopted the Strickland standard in Frias v. State.67 The
court explicitly stated that when deciding on any ineffective assistance of counsel claims, the
state would use the federal Strickland requirements.68 First, the appellant must show that
counsel’s performance was deficient and then the appellant must show that the deficient behavior
prejudiced the outcome of the trial.69 The court went so far as to quote Strickland for almost all
of their reasoning in assessing if the appellant received ineffective assistance of counsel. The
only area where the court stated their own words was when speaking of the focus on fairness of
the proceedings, but this was quickly followed up by another quote from Strickland.70
In Calene v. State, the court emphasized the importance of the right to counsel extending
to effective assistance of counsel and the need for a proper record in order to assess counsel
effectiveness.71 In order to fully assess and rule on ineffective assistance of counsel, the court
record is crucial, as this may contain evidence of ineffectiveness. The court continued with their
adoption of Strickland, saying it is crucial to have a fair trial because of the adversarial process,
implying that this standard accomplishes the goal of fulfilling the Sixth Amendment right to
counsel.72 Throughout the opinion, the court applied Strickland very directly, by inserting exact
quotations.73 It is clear that not only is the state of Wyoming adopting the Strickland standard,
but they were also dedicated to using it’s components in a very strict manner in this case.

66

Id.
See Frias v. State, 722 P.2d 135 (1986).
68
See Id. at 146.
69
See Id. at 145.
70
See Id. at 147.
71
See Calene v. State, 846 P.2d 679, 689 (1993).
72
See Id. at 690.
73
See Id. at 691.
67
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The Wyoming Supreme Court continued to cite Strickland in ineffective assistant claims
in the case of Jackson v. State. 74 The only non-Strickland rhetoric used by the court was in their
emphasis of determination of ineffectiveness, where it should be assessed if counsel’s acts in that
particular case were, “…outside of the wide range of professionally competent assistance.”75 The
court stated this again in Duke v. Wyoming.76 In the nine years that lapsed between these two
cases, the court’s reasoning for their ruling were almost identical, where the court took direct
block quotations from the Supreme Court’s opinion in Strickland, showing no movement away
from the Strickland standard.
In Dettloff v. State, the state again used the same Strickland rhetoric.77 The court added
that it is entirely the appellant’s responsibility to show that if it were not for deficient counsel
performance, the outcome of the proceedings would have been different.78 The court reiterated
this ruling in Pendleton v. State.79 In Sanchez v. State the court acknowledged that
ineffectiveness may be present in trial record, as well as off the court record, where
ineffectiveness occurred outside of the courtroom.80 In order to show the latter, the court stated
that the appellant must fulfill the deficiency prong and then gather evidence that shows how
actions or lack of actions outside the courtroom prejudiced him or her.81 Wyoming appeared to
be fine-tuning their requirements for ineffectiveness assistance claims at this point. It seemed it
was only moving closer to the Strickland standard, rather than moving away.

74

See Jackson v. State, 902 P.2d 1292 (1995).
Id. at 1295.
76
See Duke v. State, 99 P.3d 928 (2004).
77
See Dettloff v. State, 152 P.3d 376, 382 (2007).
78
See Id. at 382.
79
See Pendleton v. State, 180 P.3d 212 (2008).
80
See Sanchez v. State, 253 P.3d 136 (2011).
81
See Id. at 148, 149.
75
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Following Sanchez, Wyoming summed up the appellant’s responsibility for showing
ineffective assistance more clearly in Ortega-Araiza v. State. Here, the court said that the
defendant or appellant must show that there is a “reasonable probability that, but for counsel’s
errors” the result of a plea, plea agreement, or trial outcome would have been different.82 The
court continued to concentrate on the Strickland standard and the duty of the defendant or
appellant to prove the two prongs listed in Strickland. In Galbreath v. Wyoming, the Supreme
Court of Wyoming brought all of the past court rulings together. The court reiterated the standard
being reasonable competence on the part of counsel, the responsibility of showing
ineffectiveness lying with the appellant, and the fulfillment of the deficiency prong, as well as
the prejudice prong.83

V. ANALYSIS OF VARYING REQUIREMENTS FOR INEFFECTIVE ASSISTANCE OF COUNSEL CLAIMS
The state of Wyoming is similar to almost all other states in the US, as it adopted
Strickland as the requirement for ineffective assistance of counsel claims. Strickland was a major
case, as it was the first case where the US Supreme Court explicitly stated that the Sixth
Amendment not only means a right to counsel, but a right to effective assistance of counsel.84
After the establishment of the right to counsel in Gideon, it became apparent that there was a
need for a standard of competency for counsel, and Strickland did just that.85 The only problem
was that the Supreme Court made the requirements for ineffective assistance difficult for
defendants to fulfill. Because of this, the Supreme Court’s attempt at fulfilling the right to

82

Ortega-Araiza v. State, 331 P.3d 1189, 1194 (2014).
See Galbreath v. State, 346 P.3d 16 (2015).
84
See Strickland v. Washington 466 U.S. 668 (1984).
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782.
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effective assistance of counsel fell short as seen with the many problems associated with their
two-part test as outlined in Strickland.
The New York Standard of meaningful representation diverts from the federal Strickland
standard, specifically when reaching the prejudice prong. Baldi v. State established meaningful
representation.86 New York chose to keep their meaningful representation standard despite the
decision in Strickland, which came three years after the Baldi decision.87 New York was not
barred from creating an alternative ineffective assistance of counsel requirement, as the
meaningful representation standard was less demanding and therefore allowable.88 The reason
New York sought to keep their standard was due to the view that the Strickland standard was set
too high, making it almost impossible to fulfill.89 Thus, they chose to lower the bar a defendant
must reach.
A. The New York Standard, The Better Choice
The New York standard (as established in Baldi) focuses on the process as a whole. As a
result, the focus is on the fairness in its entirety instead of a focus on a change in the outcome, as
done in Strickland. The New York standard puts the quality of counsel at the forefront of court
assessment in any ineffective assistance of counsel claims.90 Instead of focusing only on the
outcome (as done in the federal system), in New York the court assesses claims by looking at a
larger, less stringent picture. The purpose of meaningful representation is to ensure “fairness of

86

See People v. Baldi, 54 N.Y.2d 137 (1981).
See Timothy M. Riselvato, “Claims of Ineffective Assistance of Counsel: The Clash of the Federal and
New York State Constitutions, Touro College Law Review 26 (2011): 1201.
88
See Id. at 1204.
89
See Kellsie J. Nienhuser, “Prejudiced by the Prejudice Prong: Proposing a New Standard for
Ineffective Assistance of Counsel in Wyoming after Osborne v. State, 2012 WY 123, 285 P.3d 248,”
Wyoming Law Review 14, no. 1 (2014): 163.
90
See Id. at 171.
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the process as a whole.”91 Subsequently, if a defendant is overtly guilty and there is no arguing
that the outcome would not have changed, he or she may still have a claim. Since the focus is on
fairness of the process under the New York standard, they can still establish ineffective
assistance of counsel if counsel lacked meaningful representation.92
In comparison to the Strickland standard, the New York standard offers a larger amount
of flexibility.93 New York explicitly stated in Baldi that flexibility is important because exactly
what constitutes effective assistance of counsel should not be a fixed standard.94 The outcomedeterminative Strickland standard is a fixed standard. If the outcome would have been different
because of counsel’s actions, then you have a claim because you have fulfilled both prongs in
Strickland. There is no such requirement under the New York standard. In New York, the court
takes into account the “totality of circumstances,” which looks at the entirety of the criminal
proceedings.95 Because of this, the standard is much less fixed and therefore flexible.
Since the New York standard focuses on the fairness of the trial as a whole, it is arguably
more objective as well.96 In Strickland, when focusing only on the outcome, the potential for
subjectivity when assessing ineffective assistance claims is much higher. This occurs because the
court’s focus in these cases is narrower than in New York courts, as the focus is only on the
outcome, whereas in New York the focus is on the fairness of the entire process. Under the
See Timothy M. Riselvato, “Claims of Ineffective Assistance of Counsel: The Clash of the Federal and
New York State Constitutions, Touro College Law Review 26 (2011): 1201.
92
See Timothy M. Riselvato, “Claims of Ineffective Assistance of Counsel: The Clash of the Federal and
New York State Constitutions, Touro College Law Review 26 (2011): 1212.
93
See Kellsie J. Nienhuser, “Prejudiced by the Prejudice Prong: Proposing a New Standard for Ineffective
Assistance of Counsel in Wyoming after Osborne v. State, 2012 WY 123, 285 P.3d 248,” Wyoming Law
Review 14, no. 1 (2014): 172.
94
See Id. at 177.
95
See Timothy M. Riselvato, “Claims of Ineffective Assistance of Counsel: The Clash of the Federal and
New York State Constitutions, Touro College Law Review 26 (2011): 1200.
96
See Kellsie J. Nienhuser, “Prejudiced by the Prejudice Prong: Proposing a New Standard for Ineffective
Assistance of Counsel in Wyoming after Osborne v. State, 2012 WY 123, 285 P.3d 248,” Wyoming Law
Review 14, no. 1 (2014): 172.
91
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Strickland standard, the judge decides if the defendant has shown deficiency and prejudice to the
outcome. If the court finds prejudice, this implies the judge believes the outcome would have
been different based on counsel’s actions, therefore, reversing the conviction of the appellant.97
The totality of circumstances aspect of the New York standard reduces the judge’s potential for
subjectivity when deciding ineffective assistance of counsel. Judges are still looking at in
hindsight under the New York standard, but rather than hindsight in assessing the change of
outcome in a trial. They are looking at the fairness of the proceedings.98 As a result, though some
subjectivity is arguably inevitable, it is much less present under the New York standard.
The New York ineffective assistance of counsel requirements are much more achievable
than the federal Strickland standard. For this reason, the New York approach, “…does not allow
a court to dismiss error simply because of overwhelming evidence against the defendant,” as
seen in past Wyoming cases.99 It is possible for an appellant to show they did not receive
meaningful representation, as well as show that meaningful representation did not necessarily
result in a changed outcome of their case. Under Strickland, deficiency may occur, but unless the
prejudice prong is fulfilled (but for counsel’s actions, the outcome would have been different),
no relief will be given, despite deficient performance on the part of counsel. In New York, a
defendant may still have a claim of ineffective assistance of counsel because prejudice is not at
the forefront of ineffective assistance claims, rather it “is relevant, but not dispositive under the
state constitution.”100 Therefore, the lack of the “but for counsel’s errors” the outcome would
have been different, is not the deciding factor in ineffective assistance claims.
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The standard of evidence is also lower under the New York standard. Under the federal
Strickland standard, the defendant must have evidence to show deficiency and prejudice. Finding
evidence in order prove deficient counsel performance may be difficult, but finding evidence to
prove prejudice to the outcome because of the deficient performance is even harder.101 Under the
New York standard, any lack of meaningful representation may result in a successful claim of
ineffective assistance of counsel. Meaningful representation is much easier to show than
prejudice to the outcome of one’s trial. The outcome-focused Strickland standard results in
unfulfillment of ethical obligations by counsel, since counsel could act deficiently and/or
unethically, yet not prejudice the outcome.102 Under the New York standard, “meaningful
representation is inherently ethical representation.”103 Because of this, the evidence needed in
New York is easier to obtain.
Because meaningful representation is a lower standard and easier for a defendant to
prove, the burden on the defendant is also reduced under the New York standard. Under the
federal Strickland standard, the burden to show deficient performance and prejudice lays solely
on the defendant.104 The only responsibility the defendant has under the New York standard is to
show that counsel acted without meaningful representation. The defendant does not have to show
that they would have received an innocent verdict if not for counsel’s ineffectiveness. Neither do
they need to show that their sentence would have been different if it was not for the deficient
performance, as is required under Strickland.105 Not only is the burden shifted because the
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standard is lower, but because the focus is on the process as whole, the defendant doesn’t need
the same level of evidence as needed if trying to prove a different outcome but for counsel’s
errors.
VI. CONCLUSION
The Strickland test implemented a safeguard in order to fulfill the Sixth Amendment right
to counsel, specifically a right to effective counsel. One could argue that this right is not fulfilled
under the Strickland test because of the many problems that arise with it. The standard is set so
high as to have diminished its initial purpose of fulfilling the Sixth Amendment.106 The need for
competent and effective counsel is paramount due to our adversarial system.107 Consequently,
only a few states, like New York, have decided to create their own ineffective assistance of
counsel requirements. Overall, the New York standard as established in Baldi, makes an
ineffective assistance claim more achievable for defendants who did in fact receive ineffective
assistance. Deficient performance is deficient performance, no matter if it resulted in a change of
the outcome of the trial or not. If the Supreme Court does agree that a right to counsel (as stated
in the Sixth Amendment) means the right to effective counsel, then the New York standard truly
fulfills this, making it the better standard for ineffective assistance of counsel claims.
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